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class or category thereof) as an incumbent
local exchange carrier for purposes of this sec-
tion if—

(A) such carrier occupies a position in the
market for telephone exchange service with-
in an area that is comparable to the position
occupied by a carrier described in paragraph
D

(B) such carrier has substantially replaced
an incumbent local exchange carrier de-
scribed in paragraph (1); and

(C) such treatment is consistent with the
public interest, convenience, and necessity
and the purposes of this section.

(i) Savings provision

Nothing in this section shall be construed to
limit or otherwise affect the Commission’s au-
thority under section 201 of this title.

(June 19, 1934, ch. 652, title II, §251, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 61; amended Pub. L. 106-81, §3(a), Oct. 26,
1999, 113 Stat. 1287.)

AMENDMENTS
1999—Subsec. (e)(3). Pub. L. 106-81 added par. (3).

§252. Procedures for negotiation, arbitration,
and approval of agreements

(a) Agreements arrived at through negotiation
(1) Voluntary negotiations

Upon receiving a request for interconnec-
tion, services, or network elements pursuant
to section 251 of this title, an incumbent local
exchange carrier may negotiate and enter into
a binding agreement with the requesting tele-
communications carrier or carriers without
regard to the standards set forth in sub-
sections (b) and (c) of section 251 of this title.
The agreement shall include a detailed sched-
ule of itemized charges for interconnection
and each service or network element included
in the agreement. The agreement, including
any interconnection agreement negotiated be-
fore February 8, 1996, shall be submitted to the
State commission under subsection (e) of this
section.

(2) Mediation

Any party negotiating an agreement under
this section may, at any point in the negotia-
tion, ask a State commission to participate in
the negotiation and to mediate any differences
arising in the course of the negotiation.

(b) Agreements arrived at through compulsory
arbitration
(1) Arbitration

During the period from the 135th to the 160th
day (inclusive) after the date on which an in-
cumbent local exchange carrier receives a re-
quest for negotiation under this section, the
carrier or any other party to the negotiation
may petition a State commission to arbitrate
any open issues.

(2) Duty of petitioner

(A) A party that petitions a State commis-
sion under paragraph (1) shall, at the same
time as it submits the petition, provide the
State commission all relevant documentation
concerning—

TITLE 47—TELECOMMUNICATIONS

Page 86

(i) the unresolved issues;

(ii) the position of each of the parties with
respect to those issues; and

(iii) any other issue discussed and resolved
by the parties.

(B) A party petitioning a State commission
under paragraph (1) shall provide a copy of the
petition and any documentation to the other
party or parties not later than the day on
which the State commission receives the peti-
tion.

(3) Opportunity to respond

A non-petitioning party to a negotiation
under this section may respond to the other
party’s petition and provide such additional
information as it wishes within 25 days after
the State commission receives the petition.

(4) Action by State commission

(A) The State commission shall limit its
consideration of any petition under paragraph
(1) (and any response thereto) to the issues set
forth in the petition and in the response, if
any, filed under paragraph (3).

(B) The State commission may require the
petitioning party and the responding party to
provide such information as may be necessary
for the State commission to reach a decision
on the unresolved issues. If any party refuses
or fails unreasonably to respond on a timely
basis to any reasonable request from the State
commission, then the State commission may
proceed on the basis of the best information
available to it from whatever source derived.

(C) The State commission shall resolve each
issue set forth in the petition and the re-
sponse, if any, by imposing appropriate condi-
tions as required to implement subsection (c)
upon the parties to the agreement, and shall
conclude the resolution of any unresolved is-
sues not later than 9 months after the date on
which the local exchange carrier received the
request under this section.

(5) Refusal to negotiate

The refusal of any other party to the nego-
tiation to participate further in the negotia-
tions, to cooperate with the State commission
in carrying out its function as an arbitrator,
or to continue to negotiate in good faith in the
presence, or with the assistance, of the State
commission shall be considered a failure to ne-
gotiate in good faith.

(c) Standards for arbitration

In resolving by arbitration under subsection
(b) any open issues and imposing conditions
upon the parties to the agreement, a State com-
mission shall—

(1) ensure that such resolution and condi-
tions meet the requirements of section 251 of
this title, including the regulations prescribed
by the Commission pursuant to section 251 of
this title;

(2) establish any rates for interconnection,
services, or network elements according to
subsection (d); and

(3) provide a schedule for implementation of
the terms and conditions by the parties to the
agreement.
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(d) Pricing standards

(1) Interconnection and network element
charges

Determinations by a State commission of
the just and reasonable rate for the inter-
connection of facilities and equipment for pur-
poses of subsection (¢)(2) of section 251 of this
title, and the just and reasonable rate for net-
work elements for purposes of subsection (c)(3)
of such section—

(A) shall be—

(i) based on the cost (determined without
reference to a rate-of-return or other rate-
based proceeding) of providing the inter-
connection or network element (whichever
is applicable), and

(ii) nondiscriminatory, and

(B) may include a reasonable profit.

(2) Charges for transport and termination of
traffic

(A) In general

For the purposes of compliance by an in-
cumbent local exchange carrier with section
251(b)(5) of this title, a State commission
shall not consider the terms and conditions
for reciprocal compensation to be just and
reasonable unless—

(i) such terms and conditions provide for
the mutual and reciprocal recovery by
each carrier of costs associated with the
transport and termination on each car-
rier’s network facilities of calls that origi-
nate on the network facilities of the other
carrier; and

(ii) such terms and conditions determine
such costs on the basis of a reasonable ap-
proximation of the additional costs of ter-
minating such calls.

(B) Rules of construction

This paragraph shall not be construed—

(i) to preclude arrangements that afford
the mutual recovery of costs through the
offsetting of reciprocal obligations, includ-
ing arrangements that waive mutual re-
covery (such as bill-and-keep arrange-
ments); or

(ii) to authorize the Commission or any
State commission to engage in any rate
regulation proceeding to establish with
particularity the additional costs of trans-
porting or terminating calls, or to require
carriers to maintain records with respect
to the additional costs of such calls.

(3) Wholesale prices for telecommunications
services

For the purposes of section 251(c)(4) of this
title, a State commission shall determine
wholesale rates on the basis of retail rates
charged to subscribers for the telecommunica-
tions service requested, excluding the portion
thereof attributable to any marketing, billing,
collection, and other costs that will be avoided
by the local exchange carrier.

(e) Approval by State commission
(1) Approval required

Any interconnection agreement adopted by
negotiation or arbitration shall be submitted
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for approval to the State commission. A State
commission to which an agreement is submit-
ted shall approve or reject the agreement,
with written findings as to any deficiencies.

(2) Grounds for rejection

The State commission may only reject—

(A) an agreement (or any portion thereof)
adopted by negotiation under subsection (a)
if it finds that—

(i) the agreement (or portion thereof)
discriminates against a telecommunica-
tions carrier not a party to the agreement;
or

(ii) the implementation of such agree-
ment or portion is not consistent with the
public interest, convenience, and neces-
sity; or

(B) an agreement (or any portion thereof)
adopted by arbitration under subsection (b)
if it finds that the agreement does not meet
the requirements of section 251 of this title,
including the regulations prescribed by the
Commission pursuant to section 251 of this
title, or the standards set forth in subsection
(d) of this section.

(3) Preservation of authority

Notwithstanding paragraph (2), but subject
to section 253 of this title, nothing in this sec-
tion shall prohibit a State commission from
establishing or enforcing other requirements
of State law in its review of an agreement, in-
cluding requiring compliance with intrastate
telecommunications service quality standards
or requirements.

(4) Schedule for decision

If the State commission does not act to ap-
prove or reject the agreement within 90 days
after submission by the parties of an agree-
ment adopted by negotiation under subsection
(a), or within 30 days after submission by the
parties of an agreement adopted by arbitra-
tion under subsection (b), the agreement shall
be deemed approved. No State court shall have
jurisdiction to review the action of a State
commission in approving or rejecting an
agreement under this section.

(5) Commission to act if State will not act

If a State commission fails to act to carry
out its responsibility under this section in any
proceeding or other matter under this section,
then the Commission shall issue an order pre-
empting the State commission’s jurisdiction
of that proceeding or matter within 90 days
after being notified (or taking notice) of such
failure, and shall assume the responsibility of
the State commission under this section with
respect to the proceeding or matter and act
for the State commission.

(6) Review of State commission actions

In a case in which a State fails to act as de-
scribed in paragraph (5), the proceeding by the
Commission under such paragraph and any ju-
dicial review of the Commission’s actions shall
be the exclusive remedies for a State commis-
sion’s failure to act. In any case in which a
State commission makes a determination
under this section, any party aggrieved by



§253

such determination may bring an action in an
appropriate Federal district court to deter-
mine whether the agreement or statement
meets the requirements of section 251 of this
title and this section.

(f) Statements of generally available terms
(1) In general

A Bell operating company may prepare and
file with a State commission a statement of
the terms and conditions that such company
generally offers within that State to comply
with the requirements of section 251 of this
title and the regulations thereunder and the
standards applicable under this section.

(2) State commission review

A State commission may not approve such
statement unless such statement complies
with subsection (d) of this section and section
2561 of this title and the regulations there-
under. Except as provided in section 253 of this
title, nothing in this section shall prohibit a
State commission from establishing or enforc-
ing other requirements of State law in its re-
view of such statement, including requiring
compliance with intrastate telecommunica-
tions service quality standards or require-
ments.

(3) Schedule for review

The State commission to which a statement
is submitted shall, not later than 60 days after
the date of such submission—

(A) complete the review of such statement
under paragraph (2) (including any reconsid-
eration thereof), unless the submitting car-
rier agrees to an extension of the period for
such review; or

(B) permit such statement to take effect.

(4) Authority to continue review

Paragraph (3) shall not preclude the State
commission from continuing to review a state-
ment that has been permitted to take effect
under subparagraph (B) of such paragraph or
from approving or disapproving such state-
ment under paragraph (2).

(5) Duty to negotiate not affected

The submission or approval of a statement
under this subsection shall not relieve a Bell
operating company of its duty to negotiate the
terms and conditions of an agreement under
section 251 of this title.

(g) Consolidation of State proceedings

Where not inconsistent with the requirements
of this chapter, a State commission may, to the
extent practical, consolidate proceedings under
sections 214(e), 251(f), 2563 of this title, and this
section in order to reduce administrative bur-
dens on telecommunications carriers, other par-
ties to the proceedings, and the State commis-
sion in carrying out its responsibilities under
this chapter.

(h) Filing required

A State commission shall make a copy of each
agreement approved under subsection (e) and
each statement approved under subsection (f)
available for public inspection and copying with-
in 10 days after the agreement or statement is
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approved. The State commission may charge a
reasonable and nondiscriminatory fee to the
parties to the agreement or to the party filing
the statement to cover the costs of approving
and filing such agreement or statement.

(i) Availability to other telecommunications car-
riers

A local exchange carrier shall make available
any interconnection, service, or network ele-
ment provided under an agreement approved
under this section to which it is a party to any
other requesting telecommunications carrier
upon the same terms and conditions as those
provided in the agreement.

(j) “Incumbent local exchange carrier” defined

For purposes of this section, the term ‘‘incum-
bent local exchange carrier’” has the meaning
provided in section 251(h) of this title.

(June 19, 1934, ch. 652, title II, §252, as added
Pub. L. 104-104, title I, §101(a), Feb. 8, 1996, 110
Stat. 66.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (g), was in the
original ‘‘this Act’’, meaning act June 19, 1934, ch. 652,
48 Stat. 1064, known as the Communications Act of 1934,
which is classified principally to this chapter. For com-
plete classification of this Act to the Code, see section
609 of this title and Tables.

§253. Removal of barriers to entry

(a) In general

No State or local statute or regulation, or
other State or local legal requirement, may pro-
hibit or have the effect of prohibiting the ability
of any entity to provide any interstate or intra-
state telecommunications service.

(b) State regulatory authority

Nothing in this section shall affect the ability
of a State to impose, on a competitively neutral
basis and consistent with section 254 of this
title, requirements necessary to preserve and
advance universal service, protect the public
safety and welfare, ensure the continued quality
of telecommunications services, and safeguard
the rights of consumers.

(c) State and local government authority

Nothing in this section affects the authority
of a State or local government to manage the
public rights-of-way or to require fair and rea-
sonable compensation from telecommunications
providers, on a competitively neutral and non-
discriminatory basis, for use of public rights-of-
way on a nondiscriminatory basis, if the com-
pensation required is publicly disclosed by such
government.

(d) Preemption

If, after notice and an opportunity for public
comment, the Commission determines that a
State or local government has permitted or im-
posed any statute, regulation, or legal require-
ment that violates subsection (a) or (b), the
Commission shall preempt the enforcement of
such statute, regulation, or legal requirement to
the extent necessary to correct such violation or
inconsistency.
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